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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the prosecution  .... Sri Imtiaz Ansari , Advocate 

For the accused person  …. Sri P. C. Sharma , R. Pandit and others,  Advocates

   

 

Ref. : NI Case No. 97/14 

 

 

Md. Nizamul Haque 

-vs- 

Bikram @Amal Ghosh 

... Accused person      

 

 

                   Under section 138 of NI Act 

 

Offence explained on........ 02.05.15  

Evidence recorded on ....... 30.03.16, 08.06.17, 11.08.17,  

Arguments heard on .......   26.03.18,23.04.18  

Judgment delivered on ...... 05.05.18 

 

 

                 J U D G E M E N T 

 

1.   The prosecution case in brief is that accused Sri Bikram @ Amal Ghosh  had 

borrowed an amount of Rs. 1,20,000/- (Rupees One Lakh Twenty Thousand 

only) on 1st week of April, 2014, from the complainant,  with a promise to 

return the same within four months. That, after expiry of the period of 

payment, accused started avoiding it. That, after several approach, made by 

complainant , he issued three nos. of a/c payee post dated cheques for an 

amount of  Rs. 40,000/- each, i.e. total of Rs. 1,20,000/- vide cheques nos. 

435211 dtd 23.09.14, 435212 dtd. 25.09.14 and 435213 dtd 26.09.14 of 
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HDFC Bank, Tezpur Branch (A/C No. 07541000059801) in favour of the 

complainant.  That, the cheques were presented by the petitioner to his bank 

i.e. United Bank of India, Tezpur Branch, within the period of its validity but he 

was shocked on being informed that  the said cheques were dishonoured and 

returned unpaid by bank with memorandums showing the reason, “CHQ STOP 

INSTRUCT” to him. That, the matter was informed to the accused through 

legal notice dtd. 07.11.14 through his counsel Md. Imtiaz Ansari. That, the 

receipt of notice was acknowledged by the accused. That, even after receipt 

of the notice, the accused did not turn up and as such, it is presumed that he 

has no intention to return the amount to the petitioner.  

2.   The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 138 of NI Act has been explained to him to which he 

pleaded not guilty and claimed to be tried.  

3.   During course of trial, the complainant side examined three witnesses, 

including himself and the defense side examined no witness. After closure of 

prosecution evidence, accused was examined U/S 313 Cr. P.C. I have heard 

the arguments advanced by the learned counsel of both the sides. 

    POINTS FOR DETERMINATION : 

(i) Whether the accused had issued cheques being nos.435211, 

435212 and 435213 of Rs. 1,20,000/- on 23.09.14, 

25.09.14 and 26.09.14 of HDFC Bank, Tezpur Branch (A/C 

No. 07541000059801) payable to the petitioner in 

discharge of his debt and liability to the complainant? 

(ii) Whether the complainant has presented the cheque to his 

bank United Bank of India, Tezpur Branch within 6 months 

from the date on which it was drawn or within the period 

of its validity, whichever is earlier ? 
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(iii) Whether the cheque was returned to the complainant by 

bank due to insufficiency of fund in the account of the 

accused to honour the cheque ? 

(iv) Whether the complainant had made demand for payment of 

the said amount of money by giving a written notice to the 

accused within 30 days of receipt of information by him 

from the bank regarding the return of the cheque as 

unpaid ? 

(v) Whether the accused had failed to make payment of the 

said amount of money to the complainant within 15 days 

of the receipt of the notice? 

 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

5. Complainant, Md. Nizamul Haque, as PW1 has stated that the accused sought 

for a loan from him and accordingly he advanced a loan of Rs.1,20,000/- to 

the accused. That, after expiry of the period of payment, accused started 

avoiding the payment. That, after several approach, he issued three nos. of 

a/c payee post dated cheques Rs. 40,000/- each, i.e. total of Rs. 1,20,000/-  

vide cheques nos. 435211 dtd 23.09.14, 435212 dtd. 25.09.14 and 435213 

dtd 26.09.14 of HDFC Bank, Tezpur Branch (A/C No. 07541000059801) in 

favour of the complainant but the said cheques were dishonoured and 

returned unpaid by bank with memorandums showing the reason, “CHQ STOP 

INSTRUCT” to him. That, the matter was informed to the accused through 

legal notice dtd. 07.11.14 through his counsel Md. Imtiaz Ansari. That, the 

receipt of notice was acknowledged by the accused. That, even after receipt 

of the notice, the accused did not turn up and as such, it is presumed that he 

has no intention to return the amount to the petitioner. Ext. 1 is the complaint 

petition wherein, Ext. 1(i), 1(ii) and 1(iii) are his signatures. Ext. 2, 3 and 4 

are the A/C payee cheques wherein Ext. 2(i), 2(ii), 3(i), 3(ii), 4(i) and 4(ii) are 
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the signatures of the accused. Ext. 5, 6 and 7 are the cheque returning memo. 

Ext. 8 is the statutory notice wherein, Ext. 8(1) and 8(2) are the signatures of 

his ld. Counsel. Ex.9 and 10 are the postal receipt and A/D. Ext. 11 is the 

trade license of the shop of the complainant.  

    During cross-examination, he has stated that he had given the said loan to the 

accused in cash. That, he does not remember the date of giving the loan. 

That, the accused had not given any hand note at the time of obtaining the 

loan and there was also no witness of that transaction. That, he put his names 

on the said cheques himself and the amount was written by the accused. 

That, accused had given him the three cheques on the same day. That, he 

had taken some goods from the accused whose payment is due.  He denied 

the suggestion put by defence that the accused had not obtained any loan 

from him. He denied the suggestion that he had asked in the legal notice for 

repayment of the loan along with interest which is unlawful according to NI 

Act. He further agreed during cr0ss-examination that , the handwritings on 

Ext. A, B, C and D are his own. That, Rs. 362.65/- was written in Ext B as 

“Final Hisab” That, “5%” was written in Ext. A, B and C. That, Rs. 36,478/- 

dtd. 02.09.13 is written on Ext. C. He denied the suggestion that accused had 

obtained some goods from his shop and Ext. A to D are the due slips against 

the said good and that he had obtained three cheques from the accused as 

security of the same. He further denied the suggestion that as the accused 

has stop doing business with him, he has filed this false case against the 

accused. 

6.   PW2, Sri Lalmoni Basumatari, Manager (Operation), United Bank of India, 

Tezpur Branch, has stated that complainant is having a bank account being in 

their bank. That, complainant had presented cheques being no. 435211, 

435212 and 435213 i.e. Ext. 2, 3 and 4, of HDFC Bank, Tezpur Branch, within 

the period of their validity.  .  He has proved his seal and signature  in Ext 12 , 

the cheque return Register as Ext 12 (i), 12 (ii), 12(iii) and 12 (iv), That, as 
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the cheque could not be cleared due to the instruction “stop payment” and 

accordingly,  it was returned to the complainant. He has proved the cheque 

return reports to the complainant as Ext-13 , 14 and 15 .  

During cross-examination, he has stated that they are not having cheque 

receipt register nowadays and has brought only the cheque return register 

with him. That, the account of the complainant is a Cash Credit a/c. That, the 

complainant is only known to him as their customer.  

7.   PW3, Sri Sanwa Tham,  Branch Manager, HDFC Bank, Tezpur,has stated that  

the accused is an a/c holder of their bank being A/C No. 07541000059801. 

That, the cheque leafs, 435211, 435212 and 435213  are a part of cheque 

book issued centrally by their bank. That, the said three cheques issued by 

the accused, came to their bank for clearance but as the accused had made 

the request to “stop payment”, the said three cheques were dishonoured and 

were returned accordingly. He has proved the bank return notes as Ex-5, 6 

and 7 wehrein; Ext. 5(i), 6(i) and 7 (i) are his seals with signatures, Ext. 12 as 

the outward-return memo register wherein , Ext. 12(i), 12(ii) and 12(iii) are 

the relevant entry of the said register.  

During cross-examination, he has stated that the request for stop payment 

instruction was given online. That, he cannot say whether the a/c balance of 

the accused was insufficient at that time.  

8. From the discussion of evidence of PW1 , it reveals that the claim of the 

complainant is that  the three  post dated cheques, amounting to Rs 40,000/ 

each , were issued by the accused  in discharge of his lawful debt and liability. 

The suggestion put by the accused to the complainant that accused had not 

issued cheque the three cheques on the same day , the cheques were issued 

by the accused  as security to maintain business transaction, that as the 

accused had stopped to buy bags from the complainant so he had misused 

the cheques which were issued as security,  that Ext 2.3,4 are not issued in 
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discharge of lawful  debt and liability,  reveals that defence has not disputed 

the factum of issuance of the said cheques . 

9. Now the only dispute remains is as to whether the cheques were issued by 

the accused as security and as to whether accused took a loan of Rs 

1,20,000/ from the complainant. 

10.   Hon’ble Supreme Court in Rangappa v. Sri Mohan {(2010)11 SCC 441} has 

observed that: 

 

 “… it is obligatory on the Court to raise the 

presumption (u/s 139) in every case where the 

factual basis for raising of the presumption has 

been established.” 

 

11.   In view of my discussion as made above and also in the light of the 

aforesaid  decisions of Hon’ble Supreme court of India, I am of the considered 

opinion that, in the present case, the factual basis for raising the statutory 

presumption exists. The business relation between the accused and the 

complainant has not been disputed. The signature of the accused as apparent 

on the face of the cheques  have not been denied by the accused.  

12.  The above facts are sufficient to raise the presumption u/s 139  NI Act. 

Hence, in the light of Sec 139 of NI Act, it is presumed that Ext. 2, Ext3, Ext 4 

, cheques were issued by the accused to the complainant in discharge of the 

debt of the amount mentioned therein, and these were drawn by the accused 

for consideration.  

13.   However, these presumptions are rebuttable. Hence, the burden was on the 

defence side to rebut the presumption u/s 139 of NI Act.  

  In the instant case defence have tried to rebut the presumptions by 

putting suggestion to the complainant that he used to buy bags 

from the complainant , a whole seller of bags and he had issued the 

cheques as security to the transaction, which were denied by the 
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complainant. Defence had also exhibited three pieces of paper 

containing some calculations, which they proved through the 

complainant during his cross-examination, to be his hand writing. 

Defence  has tried to substantiate that these transaction are made 

during business, wherein complainant has recorded some dues from 

the accused, with 5% interest. The said sheets of business 

transaction are indeed not disputed by the complainant but these 

are not sufficient to prove that the cheques were issued as security 

to the business transaction, more so when the complainant in his 

complaint petition itself and also in his evidences has stated that he 

is having business terms with the accused, and out of such relation 

he had provided the loan.   

 When a statutory presumption exists against the accused, then it is 

his burden to rebut the same. Mere putting a suggestion that the 

cheques were issued as security is not sufficient to rebut the 

presumption. In the instant case the accused neither adduced 

evidence nor is able to rebut the said presumption through cross-

examination of the complainant witnesses. 

 In addition to the above , bank officials are examined by the 

complainant as PW2 and PW3 who have proved the Bank return 

Memo, Ext 5, Ext 6, Ext 7, The cheque return register , showing 

return of the cheques in question, for stop payment instruction , 

vide Ext 12 (1), Ext 12 (2), and Ext 12(3) ,  transaction inquiry 

showing return of cheque to the informant , by United Bank , vide 

Ext 12 and  and other documents relating to the issuance of cheque 

by the accused and the dishonor of cheques on being presentation 

remained unrebutted during cross-examination.  

 Ld. Defence Counsel, during hearing argument of this case, has 

relied upon the following judgments:  
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(a) Vijay v. Laxman and another, reported in 2013(213) AIC 8 (SC). 

(b) Krishna Janardhan Bhat v. Dattatraya G. Hegde, reported in AIR 

2008 SC 1325. 

(c) Kapil Agarwal v. Raghu Vias, reported in 2007(55) AIC 685 (DEL. 

HC) 

(d) Mrs. Deversah Dnyaneshwar Parob v. Mulgao-Sirigao-Advalpal, 

VKS Society LTD and Anr., reported in 2010(2) DCR 67 (Bom HC) 

(e) Karthik v. HDFC Bank Ltd and Anr., reported in 2010 (2) DCR 

464 (Bom HC) 

(f) Pradip Dixit v. State of Maharashtra, reported in 2011 (2) DCR 

619 (BOM HC) 

(g) Shiva Murthy v. Amrutraj, reported in 2009 (1) Civil LJ 472 (KAR 

HC) 

After going through the aforesaid judgments, I humbly opine that 

under the facts and circumstances of this case, accused is not 

entitled to the benefit of the aforesaid judgments.  

  

14.   In the light of the above, I am of the considered opinion that accused failed 

to rebut the statutory presumptions u/s 138 and s. 118 (a) of NI Act.  

15.   Now, let me take point nos. (ii) and (iii) together for determination . PW1 

has stated that the cheques nos. 435211 dtd 23.09.14, 435212 dtd. 25.09.14 

and 435213 dtd 26.09.14 of HDFC Bank, Tezpur Branch (A/C No. 

07541000059801) in favour of the complainant on being presented were 

dishonoured and returned unpaid by bank with memorandums showing the 

reason, “CHQ STOP INSTRUCT” to him. The cheque return Memo are 

exhibited As Ext 5, Ext 6 and Ext 7. Defence had not cross-examined PW1, in 

this regard. 

16.  PW2, Sri Lalmoni Basumatari, Manager (Operation), United Bank of India, 

Tezpur Branch, and PW3, Sri Sanwa Tham,  Branch Manager, HDFC Bank, 
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Tezpur, have corroborated the complainant and stated that he  had presented 

cheques being no. 435211, 435212 and 435213 i.e. Ext. 2, 3 and 4, of HDFC 

Bank, Tezpur Branch, within the period of their validity and the same could 

not be honoured  due to the  “stop payment instruction” by the  accused and 

returned vide Ext 5, Ext 6 and Ext7 , the cheque return memos. There was no 

cross-examination of bank witnesses , regarding the presentation, return and 

other documents related  to the cheques in question. 

17.  The  evidence of PW1 , corroborated by evidence and documents of bank 

could not be rebutted by the accused and as such, there is nothing on record 

to disbelieve PW1 and as such I  have no hesitation to hold that the 

complainant has presented the cheques to his bank, United Bank of India, 

Tezpur Branch  within 6 months from the date on which it was drawn and the 

cheques were returned to the complainant by bank due to  “stop payment 

instruction”, by the accused. 

18.   Thus, point no. (ii) and (iii)  are decided in favour of the complainant.  

Now, let me come to the point no. (iv) for determination i.e Whether the 

complainant had made demand for payment of the said amount of money by 

giving a written notice to the accused within 30 days of receipt of 

information by him from the bank regarding the return of the cheque as 

unpaid . 

19. Complainant as PW1 has stated that he  made demand for payment of the 

said amount by giving a written notice, the Ext 8,  to the to the accused within 

30 days of receipt of information regarding the dishonour of cheque and in 

spite of receipt of notice accused had neither turn up for payment nor replied 

the same. It is already proved that the cheques presented   were dishonoured 

and returned vide Ext 5, Ext 6, Ext 7  dtd 13.10.14  and 08.10.14, the cheque 

return memos.  Ext 8, the registered notice, dtd 7.11.14, Ext -10 the 

acknowledgment of the accused dtd 11.11.14 , which are not challenged by 

the accused,  shows that notice was issued on time and in terms of the 
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provisions of  the Act . 

20. That besides, accused in his statement U/s 313 Cr.P.C. had admitted the 

receipt of demand notice.  

21.   Therefore, it is held that complainant had made demand for payment of his 

legally recoverable debt to the accused amounting to Rs 1,20,000/-  by giving 

a written notice to the accused within 30 days of receipt of information by him 

from the bank regarding the return of the cheque as unpaid . 

22.   Point no. (iv) is also decided in favour of the complainant.  

23.   Now, let me come to the point no. (v) for determination, i.e. whether the 

accused had failed to make payment of the said amount of money to the 

complainant within 15 days of the receipt of the notice. Suggestion put by the 

accused to the complainant during, cross-examination, that  the cheques were 

not issued in discharge of lawful debt and liability  rather he issued the same 

as security for business transaction, he had not obtained loan from the 

complainant  and challenging the validity of the notice , due to demand of 

interest along with the claimed amount etc  makes it clear that in spite of 

receipt of notice he had not made the payment.  

24. point no. (v) is decided against the accused 

25.   In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. Thus, 

the prosecution has been able to prove that the guilt of the accused, Sri 

Bikram @ Amal Ghosh u/s 138 of Negotiable Instruments Act, beyond 

reasonable doubt. Accordingly, the accused is convicted u/s 138 of Negotiable 

Instruments Act.  

26.   Considering the facts and nature of the offence , where credibility of 

business transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the accused. 

27.  Heard on the point of sentence. Accused has stated that he is the sole 

earning member of family consisting of his wife and minor daughter and if he 
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is directed to imprisonment, his family will face hardship and as such, he may 

be viewed leniently.  

28.  Considering the facts and circumstances of the case and the submission of 

accused made in sentence hearing , I sentence the accused  to pay a fine of 

Rs. 200,000/- (Two lakhs  only), which is inclusive of the cheque amount and 

a lump sum interest amount, i/d S.I. for 3(three) months. The entire fine 

amount shall be paid to the complainant as compensation.  

29.   The judgment is pronounced in the open court on this 5th of April, 2018. 

The judgment is prepared under my hand and seal of this Court.  

30.   The case is, accordingly, disposed of. 

31.   Free copy of judgment be provided to the accused. 

 

 

 

 

32.   Signed, sealed and delivered in the open Court on this 5th day of May, 2018 

at Sonitpur. 

      

         

(Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

     Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Md. Nizamul Haque 

PW2, Sri Lalmoni Basumatari 

PW3, Sri Sanwa Tham 

WITNESSES FOR THE DEFENCE : 

 Nil 

DOCUMENTS EXHIBITTED : 

Ext.1….Complaint petition 

Ext-2…cheque 

Ext-3 ...cheque 

Ext-4….Cheque 

Ext-5, 6 & 7 …bank intimation letters stating about the insufficiency of fund  

Ext-8 .. notice issued to the accused requesting him for the payment. 

Ext- 9…postal receipt.  

Ext-10.. A/D and Business license of the complainant (Double Marking) 

Ext-12.. the cheque return Register  

Ext-13 , 14 and 15……cheque return reports to the complainant  
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                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 

 

 

 

 

 

 

  

 


